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TAXES 
 
A Look Into Senator Paul’s Tax Priorities 
as He Announces Intent to Run for 
President in 2016 
 
Key Points: 
 Senator Rand Paul (R-KY) announces 

intention to run for President. 
 Paul has shown support for several tax 

proposals in the past including a “flat tax” 
and voluntary repatriation. 

 
This week, in a speech in Louisville, Kentucky, 
Senator Rand Paul (R-KY) announced his 
intention to run for President in 2016. Paul is a 
conservative who has shown a more libertarian 
side with advocacy of civil liberties and an anti-
interventionist approach to foreign policy.  
 

 
 
 
On taxes, Paul has supported broadening the 
tax base and lowering the rates, as is the 
common tax reform “mantra.”  In 2013, Paul 
issued a FY 2014 Budget Proposal titled, “A 
Clear Vision to Revitalize America,” which 
included a flat tax, or a “Fair Tax” which would 
keep taxes progressive while only taxing 
consumption. The proposal included an 
exemption from tax for low-income earners, 

This Week in Congress 
 
House – The House was in recess.  

 
Senate – The Senate was in recess.   

 
Next Week in Congress 
 

House – The House is expected to consider the “Death Tax Repeal Act of 2015” 
(H.R. 1105); the “Permanent State & Local Tax Deduction Act” (H.R. 622); the 
“Preserving Access to Manufactured Housing Act of 2015” (H.R. 650); the 
“Mortgage Choice Act of 2015” (H.R.685); the “Capital Access for Small 
Community Financial Institutions Act of 2015” (H.R. 299); the “SAFE Act 
Confidentiality and Privilege Enhancement Act” (H.R. 1480); and the “Fair 
Treatment for All Gifts Act” (H.R. 1104).  

 
Senate – The Senate is expected to consider the “Medicare Access and CHIP 
Reauthorization Act of 2015” (H.R. 2).  

 

  Table of Contents 
Taxes    1 
Financial Services   3 
Energy & Environment  8 
Defense    11 
Health    14 
Transportation & Infrastructure 16 
Technology                                     19 

 
 
 
 
 
 
 

http://www.williamsandjensen.com/
http://www.paul.senate.gov/files/documents/FY2014Budget.pdf
http://www.paul.senate.gov/files/documents/FY2014Budget.pdf


Williams & Jensen – Washington Update April 10, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 2 of 22 

while implementing slightly higher taxes on top 
earners. The plan also repealed the Alternative 
Minimum Tax (AMT).  Other tax issues that 
Paul has backed include using voluntary 
repatriation to fund the Highway Trust Fund, 
which has been floated by Congressional 
Leadership including Senate Minority Leader 
Harry Reid (D-NV) and Environment and 
Public Works Committee Ranking Member 
Barbara Boxer (D-CA). 
 
McCarthy Outlines April Agenda in Memo 
to House Republicans Including Several 
Tax Measures   
 
Key Points: 
 The House Majority Leader issues memo to 

House Republicans outlining April Agenda 
 The memo contains several tax bills slated for 

consideration next week including an estate 
and gift tax related bill; a permanency measure 
for state & local tax deduction, and IRS 
“accountability” measures 
 

This week, House Majority Leader Kevin 
McCarthy (R-CA) circulated a memorandum to 
House Republicans outlining the House agenda 
for the month of April.  According to the 
memorandum, next week’s floor consideration 
will focus on tax freedom and financial 
independence. The memo indicates that House 
Republicans remain committed to the ultimate 
goal of a simpler and fairer tax code.  In that 
regard, the memo enumerates several tax bills 
that are slated for consideration next week. The 
first series of tax bills to be considered are bills 
to promote a healthier economy, preserve 
consumer choice and promote financial 
independence.  The second tranche of bills will 
focus on Internal Revenue Service (IRS) 
accountability reasoning these bills are 
imminent because since the allegations of the 
IRS targeting conservatives for their political 
beliefs were confirmed, Americans have lost 

faith in the ability of the IRS to fairly 
administer tax laws.  
 
Finally, the third group of bills to be considered 
by the House is focused on making the code 
simpler and fairer and ultimately reducing taxes 
for upper-income earners. The first of two bills 
to be considered in this regard is the “Death 
Tax Repeal Act of 2015” (H.R. 1105,) which 
would repeal the estate tax and the generation-
skipping transfer tax and retains the gift tax 
with a top marginal gift tax rate of 35 percent.  
The second bill would make Permanent the 
Deduction for State & Local taxes (H.R. 622). 
Both bills are sponsored by House Ways and 
Means Committee Health Subcommittee 
Chairman Kevin Brady (R-TX).  Though both 
are expected to pass the full House, the estate 
tax repeal legislation is very unlikely to receive 
support from the Administration, which 
recently proposed repealing stepped up basis 
on inheritance at death.   
 
CBO Issues Monthly Budget Estimates 
Projecting a $430 Billion Budget Gap for 
Fiscal Year to Date  
 
Key Points: 
 The Congressional Budget Office issued its 

monthly budget review this week. 
 The report projects an increased budget gap as 

well as increased federal receipts and spending 
as compared to last year. 

 
This week, the Congressional Budget Office 
(CBO) issued its monthly budget review 
projecting the federal government has spent 
roughly $430 billion more than it collected in 
taxes and other revenue through March, while 
last year at this time the year-to-date deficit was 
$413 billion.  
 
The report also estimates that total receipts are 
up by 7 percent in the first half of FY 2015 
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citing that receipts through March totaled 
$1.420 billion, $98 billion more than the 
amount collected in the same period last year. 
The CBO attributes this mostly to a 6% 
increase in withheld taxes and a 13% boost in 
corporate tax receipts.  On the other hand, the 
CBO estimated that spending also increased by 
about 7 percent. The Department of Treasury 
will issue the official figures in its March 
monthly budget statement set for release on 
April 10. 

 
Upcoming Hearings and Events 
 
April 14 
Individual and Employer Mandates in the 
Affordable Care Act: The House Ways and 
Means Committee’s Subcommittee on Health 
will hold a hearing on the individual and 
employer mandates and associated penalties in 
the Affordable Care Act.  
 
April 16 
The Impact of the Medical Device Tax: The 
Senate Finance Committee’s Subcommittee on 
Health Care will hold a hearing titled, “A Fresh 
Look at the Impact of the Medical Device Tax 
on Jobs, Innovation, and Patients.”  

For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
Federal Reserve Vice Chairman Stanley 
Fischer Discusses Nonbank Financial 
Intermediation and Financial Stability 
 
Key Point: 
 Federal Reserve Vice Chairman Stanley 

Fischer speaks on financial reforms, nonbank 
financial intermediation, financial stability and 
the road forward. 

 
On March 30, Federal Reserve Vice Chairman 
Stanley Fischer gave remarks at the 20th Annual 
Financial Markets Conference sponsored by 
the Federal Reserve Bank of Atlanta. In his 
remarks, Vice Chairman Fischer discussed the 
progress being made on financial reforms in 
the nonbank financial sector and highlighted 
some “principles for approaching prudential 
regulation of this sector to further strengthen 
financial stability.” He noted that while 
progress has been made, the regulators must 
not become complacent about the stability of 
the financial system. He suggested that 
regulation “often creates incentives for activity 
to move outside the regulatory perimeter, and 
market participants respond to incentives.”  He 
stated that further reforms will be needed 
“down the road.”  
 
Fischer explained that the nonbank financial 
sector has produced material benefits; however, 
threats to the stability of the overall financial 
system have also increased. Fischer stated “any 
regulation of nonbanks should fit their 
activities and the vulnerabilities they pose, 
which implies that not every nonbank financial 
institution or activity necessarily needs to be 
regulated.”  He discussed several “lessons” of 

Upcoming Dates 
May 31, 2015: Highway Trust Fund 
patch and MAP-21 extension expires 
June 1, 2015: PATRIOT Act Section 215 
authority expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
September-October 2015: CBO 
projects that the Department of the 
Treasury will have exhausted its 
extraordinary measures 
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the financial crisis, such as the lack of 
regulatory and other powers for nonbanks 
“made it much more difficult… to address the 
distress of nonbanks and its influence on the 
financial system.”  He also explained that 
distress at nonbanks can be transmitted to the 
banking system through “counterparty 
relationships, disruptions in funding markets, 
and knock-on effects of asset fire sales.” 
 
He suggested the two key principles for 
prudential regulation of nonbanks are: to be 
“attentive to solvency and liquidity”; and to 
“recognize that the financial system will change 
over time, and thus close monitoring and 
analysis of the system are essential.” Fischer 
concluded that much has been done to 
strengthen prudential regulation but more will 
be needed. He urged the regulators to remain 
vigilant for changes to the system that increase 
systemic risk. He suggested that recent 
regulatory changes including a macroprudential 
approach on the part of U.S. regulators should 
be helpful but warned that “complacency must 
be avoided.”   
 
FDIC Advisory Committee on Community 
Banks Meeting  
 
Key Point:  
 The FDIC Advisory Committee on 

Community Banks held a meeting on the 
Community Bank Initiative, the FDIC’s 
regulatory review, cybersecurity, and retail 
payments systems.  

 
On April 2, the Federal Deposit Insurance 
Corporation (FDIC) Advisory Committee on 
Community Banking held a meeting on 
“Update on the Community Bank Initiative.”  
The meeting focused on the FDIC’s 
community bank initiative, the FDIC’s 
Economic Growth and Regulatory Paperwork 
Reduction Act (EGRPRA) review, the FDIC’s 

professional liability program, cybersecurity 
issues, recent developments in the retail 
payment systems, and recent supervisory 
guidance.   
 
Doreen Eberley (Director, Division of Risk 
Management Supervision) noted the FDIC is 
looking at the examination process after 
concerns have been raised. She stated the hope 
is that any “glitches” can be worked out and 
the process improved. FDIC Chairman Martin 
Gruenberg stated the FDIC is attempting to 
establish some consistency in terms of the 
examination process across the country. 
Cynthia Blankenship (Bank of the West) 
suggested there should be some flexibility 
within the agency to look at customizing the 
examination cycle for certain types of banks. 
James Watkins (Senior Deputy Director, 
Division of Risk Management Supervision) 
stated the FDIC is focusing on doing a “brisk” 
examination for those types of institutions and 
focusing their activities and review functions to 
areas where there are more potential risks. 
 
Roberta McInerney (Deputy General Counsel, 
Legal Division) provided an update on the 
FDIC’s regulatory review under the EGRPRA 
process. She explained the FDIC conducted its 
last EGRPRA review in 2006 and the current 
review will be completed by the end of 2015. 
McInerney noted that consistent with the last 
EGRPRA process this review excluded any 
regulations that were recently issued or had not 
yet gone into effect. However, she noted 
several comments have been received about 
including those regulations into the review 
process. In response, she noted the agencies 
have decided to expand the focus of the 
EGRPRA review to include new regulations 
finalized before the review process began. 
 
Barbara Pacheco (Federal Reserve Bank of 
Kansas City) said the Federal Reserve has to 

http://www.williamsandjensen.com/
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ensure it engages with technology providers as 
it works toward the payment systems of the 
future. She stated there has been a lot of 
discussion about security in the payment 
system. She stated the strategy paper, 
“Strategies for Improving the U.S. Payment 
System,” was issued in January and stressed the 
vision of the paper is broadly shared by the 
industry. She noted that the paper is a call to 
action across the payments industry. Jane 
Haskin (First Bethany Bancorp, Inc.) called for 
creating a national directory so customer 
account numbers are not shared when 
payments are sent. 
 
CFTC Market Risk Advisory Committee 
Discusses Central Counterparties and Swap 
Execution Facilities 
 
Key Point: 

• CFTC Chairman Timothy Massad and 
Commissioners Sharon Bowen and Mark 
Wetjen focused on central counterparty risk. 

 
On April 2, the Commodity Futures Trading 
Commission (CFTC) held a meeting of its 
Market Risk Advisory Committee (MRAC, or 
the Advisory Committee).  
 
CFTC Commissioner Sharon Bowen (MRAC 
sponsor) said the purpose of MRAC is to 
provide the Commission with market 
intelligence and recommendations on market 
risk and market structure issues. She said the 
members of MRAC represent a diversity of 
viewpoints, including industry members, end-
users, academics and regulators. Bowen said 
central counterparty (CCP) risk, cybersecurity, 
and futures commission merchant (FCM) 
concentration have been raised as areas of 
concern by Advisory Committee members. She 
stressed the need to ensure CCP default 
management preparation is adequate. She 
questioned whether CCPs should coordinate or 

standardize their practices to deal with the 
possibility of default. Bowen said the creation 
of swap execution facilities (SEFs) was an 
important part of Title VII of the Dodd-Frank 
Act (DFA), and expressed interest in how the 
SEF rules have impacted the market.  
 
Chairman Timothy Massad said there has been 
a great deal of focus on CCP default 
management recently. Commissioner Mark 
Wetjen emphasized the value of having an 
advisory committee focused on risk. He said 
CCP risk has been a significant area of 
discussion recently. He noted that trade 
execution is still relatively “novel” in the swaps 
marketplace. Commissioner J. Christopher 
Giancarlo said it is appropriate to have an 
advisory committee focused on different types 
of risk, particularly liquidity risk. He stressed 
the need for the markets to be as “risk-
resistant” as possible. 
 
SEC Holds Meeting of the Investor 
Advisory Committee 
 
Key Points: 
 SEC Chair Mary Jo White provided an 

update on the SEC’s priorities for 2015, 
including in the market structure and asset 
management spaces. 

 Investor Advisory Committee Member Anne 
Sheehan stated the Investor as Owner 
Subcommittee is considering a recommendation 
on background checks to address elder 
financial abuse, which may be presented at the 
Committee’s next meeting in July. 

 
On April 9, the Securities and Exchange 
Commission (SEC) convened a meeting of the 
Investor Advisory Committee (Advisory 
Committee, or IAC) to discuss: (1) the CFTC 
Investor Behavior Survey; (2) background 
checks as a means to address elder financial 
abuse; (3) proxy access and Rule 14a-8(i)(9); 

http://www.williamsandjensen.com/
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and (4) the SEC Proxy Voting Roundtable. The 
previously announced update on 
recommendations of the SEC Advisory 
Committee on Small and Emerging Companies 
was cancelled. J. Robert Brown (University of 
Denver) said the Advisory Committee would 
hold its next meeting in July, but did not 
announce a specific date.  
 
SEC Chair Mary Jo White in a statement said as 
the SEC proceeds in 2015, some “front and 
center” priorities are on market structure and 
asset management issues, as well as the SEC’s 
disclosure effectiveness initiative. She stated 
she expects activity in those areas.  She noted 
the staff is also completing its internal review 
of the definition of “accredited investor.”  On 
tick size pilot program, White stated the 
Commission has until May 6th to act. She 
explained she expects the SEC will discuss 
advancing rulemakings to impose a uniform 
fiduciary duty on broker-dealers and 
investment advisers under Section 913 of the 
Dodd-Frank Act and to require a program of 
third party examinations of investment advisers 
to increase their exam coverage. On the 
mandated rulemaking front, she explained the 
SEC will advance the remaining Title VII and 
executive compensation rulemakings under 
Dodd-Frank Act. White also stated adoption of 
final crowdfunding rules is the last major JOBS 
Act rulemaking to complete, which is also a 
priority for 2015.  
 
Anne Sheehan (California State Teachers' 
Retirement System) stated the Investor as 
Owner Subcommittee is providing a 
recommendation on background checks to 
address elder financial abuse.  She noted the 
goal is to provide more information, to make 
the information online user friendly, and to ask 
the SEC to take the lead on coordinating this.  
Sheehan stated the Subcommittee feels from an 
investor protection perspective this database 

can play an important role. She stated the 
Subcommittee will come back with an 
enhanced recommendation at the July meeting. 
 
Steven Wallman (Foliofn, Inc.), Chairman of 
the Market Structure Subcommittee, noted that 
the Subcommittee had some discussions with 
the newly created SEC Equity Market Structure 
Advisory Committee (EMSAC). He stated that 
the Subcommittee will monitor the EMSAC 
agenda and weigh in as appropriate. He also 
noted that they will examine utilities in the 
securities industry, as there are questions about 
the potential of concentration of systemic risk 
and whether governance changes are needed.  
 
Barbara Roper (Consumer Federation of 
America), Chairman of the Investor as 
Purchaser Subcommittee, noted that the 
Subcommittee held a joint meeting with the 
Investor Education Subcommittee to examine 
background checks, fixed income securities, the 
FINRA Comprehensive Automated Risk Data 
System (CARDS) proposal, and disclosures.  
 
The Committee nominated and voted on 
officer positions for new three-year terms. The 
new officers include: Anne Sheehan (California 
State Teachers' Retirement System) to serve as 
Vice Chair; J. Robert Brown (University of 
Denver) to serve as Secretary; and Jean 
Setzfand (AARP) to serve as Assistant 
Secretary. 
 
Upcoming Hearings and Events 
 
April 14 
CFTC Reauthorization: The House 
Agriculture Committee’s Commodity 
Exchanges, Energy and Credit Subcommittee 
will hold a hearing on the reauthorization of 
the Commodity Futures Trading Committee 
(CFTC). 
 

http://www.williamsandjensen.com/
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April 15 
SEC Budget: The House Appropriations 
Committee’s Subcommittee on Financial 
Services and General Government will hold a 
hearing to discuss the FY2016 budget for the 
Securities and Exchange Commission (SEC). 
SEC Chair Mary Jo White is scheduled to 
testify.  
 
Ex-Im Bank Reform: The House Financial 
Services Committee’s Monetary Policy and 
Trade Subcommittee and the Oversight and 
Government Reform’s Health Care, Benefits 
and Administrative Rules Subcommittee will 
hold a joint hearing entitled, “Oversight Efforts 
to Reform the Export-Import Bank of the 
United States”.  The witnesses will include: 
Michael McCarthy, Acting Inspector General, 
Export-Import Bank; Mark Thorum, Assistant 
Inspector General for Inspections and 
Evaluations, Export-Import Bank; Honorable 
Nathan Sheets, Undersecretary for 
International Affairs, U.S. Department of 
Treasury; Honorable Fred Hochberg, 
Chairman and President, Export-Import Bank; 
and Kimberly  Gianopoulos, Director, 
International Affairs and Trade Team, 
Government Accountability Office. 
 
Non-Depository Financial Institutions: The 
House Financial Services Committee’s 
Financial Institutions and Consumer Credit 
Subcommittee will hold a hearing entitled, 
“Examining Regulatory Burdens on Non-
Depository Financial Institutions”.  
 
April 16 
Mortgage Credit: The Senate Banking 
Committee will hold a hearing on “Regulatory 
Burdens to Obtaining Mortgage Credit.” 
Witnesses will include: Tom Woods, President 
of Custom Woods Homes, and Chairman of 
the National Association of Home Builders; 
Chris Polychron, Executive Broker, First 

Choice Realty, and President of the National 
Association of Realtors; and J. David Motley, 
President, Colonial Savings, on behalf of the 
Mortgage Bankers Association. 
 
Private Sector Participation in Housing: 
The House Financial Services Committee’s 
Subcommittee on Housing and Insurance will 
hold a hearing entitled, “The Future of 
Housing in America: Increasing Private Sector 
Participation in Affordable Housing”.  
 
April 22 
Credit Scores and Reporting: The Consumer 
Financial Protection Bureau (CFPB) Consumer 
Advisory Board (CAB) will hold a meeting to 
discuss “credit scores and credit reporting and 
implications for community banks.” 
 
May 7 
Federal Advisory Committee on Insurance: 
The Federal Advisory Committee on Insurance 
is expected to hold its next meeting. 
 
CFPB Academic Research Council: The 
Consumer Financial Protection Bureau’s 
(CFPB) Academic Research Council will hold a 
meeting to discuss “trends in consumer finance 
research, the activities of consumer financial 
protection agencies in other countries, and 
recent publications produced by CFPB’s Office 
of Research.” CFPB Director Richard Cordray 
will speak at the event. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
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ENERGY AND ENVIRONMENT 
 
Administration’s Quadrennial Energy 
Review Report Expected this Month 
 
Key Points: 
 The Administration is likely to issue its first 

Quadrennial Energy Review report later this 
month, in time for an April 28 hearing by the 
Senate Energy and Natural Resources 
Committee. 

 The report, spearheaded by the Department of 
Energy, is expected to focus on energy 
infrastructure issues including: changes in 
response to development of new domestic 
resources; safety and security; resilience to 
climate impacts; and its role in efforts to reduce 
greenhouse gas emissions.    

 The report is expected to include legislative 
proposals, which could be considered by 
Congress in developing energy legislation later 
this year.   

 
The Obama Administration is expected to 
release its first Quadrennial Energy Review 
(QER) report later this month. The report will 
likely provide recommendations for legislative 
and regulatory actions addressing energy 
infrastructure issues.    
 
As described in the Presidential Memorandum 
establishing the QER:  
 

[t]he initial focus for the [QER] will be 
our Nation’s infrastructure for 
transporting, transmitting, and delivering 
energy. Our current infrastructure is 
increasingly challenged by 
transformations in energy supply, 
markets, and patterns of end use; issues 
of aging and capacity; impacts of climate 
change; and cyber and physical 
threats…The first Quadrennial Energy 
Review Report will serve as a roadmap to 
help address these challenges. 

The President first announced the QER in his 
“Climate Action Plan” on June 25, 2013. 
During 2014, the Department of Energy held a 
series of meetings on the QER and energy 
infrastructure issues including:  
 “Enhancing Energy Infrastructure 

Resiliency and Addressing 
Vulnerabilities”; 

 “Petroleum Product Transmission & 
Distribution”; 

 “Natural Gas: Transmission, Storage 
and Distribution”; 

 “Infrastructure Constraints”; 
 “Rail, Barge, Truck Transportation”; 
 “Infrastructure Siting”; and 
 “Energy Infrastructure Finance”.   

 
A 2014 Department of Energy presentation on 
the QER’s “Scope, Goals, Vision, Approach, 
Outreach” provides some indications of the 
direction and focus of the final report. The 
presentation explains the first report’s planned 
emphasis on energy infrastructure, noting its 
role “in American prosperity, creating 
competitive advantage via low cost supplies 
and feedstocks.” It also notes that the 
“longevity and high costs of energy 
infrastructure mean that decisions made today 
will strongly influence our energy mix for much 
of the 21st century.” 
 
The presentation also poses a series of 
questions regarding different types of energy 
infrastructure, which may be addressed in the 
final report.  
 
On natural gas, the questions include: 
 “What new natural gas processing, 

transmission, storage, distribution, and 
LNG-related infrastructure is necessary 
before 2030?”  

http://www.williamsandjensen.com/
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 “What are the key safety, security and 
environmental issues for these systems, 
current and future?” 

 “What is the range of estimated GHG 
emissions from gas systems?” 

 “What are the key potential cyber 
and/or physical threats to the natural 
gas system?” 

 “What are the notable regional issues 
for natural gas?” 

 “How safe and reliable is natural gas 
infrastructure?” 

 
Regarding electric power, the presentation 
poses questions including: 
 “What are the systems’ vulnerabilities 

(e.g., cyber and physical attacks, 
extreme weather events)? What 
methods/metrics can be used for 
planning and paying for resilience?” 

 “How well can the current 
[transmission storage and distribution] 
system support Greenhouse Gas 
reductions?” 

 “How does the current market 
structure affect the ability to finance 
infrastructure?” 

 
The questions addressing liquid fuels include: 
 “What infrastructure modifications are 

needed to accommodate rapid shifts in 
development of North American 
infrastructure supply and increasing 
domestic light crude production? Have 
options such as pipeline reversals and 
throughput improvements been 
maximized to alleviate congestion and 
satisfy demand? What is the appropriate 
role of government in facilitating such 
adjustments to the liquid fuel system?”  

 “What are the projections for end-of-
life retirements across infrastructure 
and how much of that infrastructure is 

operating beyond its intended 
lifespan?”  

 “…[H]ow sustainable is increased liquid 
fuels [transport] by rail? What effect 
will increasing the use of rail for 
transport of oil have on other energy 
rail uses (coal, ethanol, propane) and 
non-energy cargos and passenger 
travel.”   

 
The Senate Energy and Natural Resources 
Committee is scheduled to hold a hearing on 
the QER on April 28. Secretary of Energy 
Ernest Moniz has indicated that the QER 
report will be released in time for the hearing.   
 
The QER report is expected to include 
legislative proposals, which could be 
considered by Congress in developing energy 
legislation later this year.   
 
PHMSA Developing Integrity Verification 
Requirements for Liquid Pipelines 
 
Key Points: 
 The Pipeline and Hazardous Materials Safety 

Administration is working on a proposed rule 
to require verification of the capacity of some 
liquid pipelines to maintain maximum 
operating pressures.   

 The proposal is based on a flowchart which sets 
forth requirements for pipeline operators to 
provide documentation verifying maximum 
operating pressures, undertake tests to ensure 
pipeline integrity, reduce operating pressure, or 
remove pipelines from service.     

 
The Pipeline and Hazardous Materials Safety 
Administration (PHMSA) has begun an effort 
to develop requirements for hazardous liquid 
pipeline operators to verify the integrity and 
maximum operating pressure of their pipelines. 
The initiative is based on a parallel effort 
targeting natural gas pipelines. While Congress 
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directed PHMSA to undertake the integrity 
verification initiative for gas pipelines, it did not 
include liquid pipelines in the relevant 
provision of the “Pipeline Safety, Regulatory 
Certainty and Job Creation Act of 2011.” 
PHMSA is expected to begin drafting the 
integrity verification process (IVP) proposal as 
a notice of proposed rulemaking (NPRM) this 
year.   
 
The expected NPRM follows the release of the 
“PHMSA DRAFT HL IVP CHART”, on 
September 17, 2014. The chart describes a 
process for determining which pipelines would 
be subject to integrity tests (including 
hydrostatic testing), based on whether the 
operator has adequate records supporting the 
maximum operating pressure for the pipe.   
 
The flowchart itself describes a process which 
could require pipeline operators to, in certain 
circumstances: 
 Conduct hydrostatic pressure tests, 

including “spike” pressure tests; 
 Derate the pipeline; 
 Conduct an engineering critical 

assessment; 
 Conduct material tests of the pipeline, 

including through cut outs and 
destructive tests; and 

 Replace the pipeline. 
 
As described by PHMSA in a presentation, the 
NPRM would include requirements for: 
“Verification of [maximum operating pressure] 
and material records”; “pressure testing and 
material verification where records do not 
exist”; “Re-evaluation, where Risk-Based 
Alternative used instead of Pressure Testing”; 
and “Fatigue analysis process used for 
determining reassessment intervals for cracking 
issues”.   
 

PHMSA cites Section 23(a) of the “Pipeline 
Safety, Regulatory Certainty and Job Creation 
Act of 2011” (P.L. 112-90) and National 
Transportation Safety Board recommendations 
as “drivers” for establishing an IVP for liquid 
pipelines. Section 23(a), however, exclusively 
addressed verification of maximum allowable 
operating pressure (MAOP) for older 
“grandfathered” natural gas pipelines, and did 
not include any reference to liquid pipelines.  
 
The Association of Oil Pipelines (AOPL) and 
the American Petroleum Institute (API) 
submitted comments “in response to the 
agency’s early request for input” on February 
20, 2015. The organizations noted that “the 
industry is already addressing many aspects of 
PHMSA’s IVP proposal.” They also urged 
“PHMSA to consider whether its broad 
proposal, which includes widespread spike 
hydrostatic pressure testing, metallurgical 
testing of cut-outs, and other suggested 
verification methods, is ‘technically feasible, 
reasonable, cost effective and practicable.’” 
They commented that “[g]iven [the] lack of [a 
congressional] mandate or any showing that the 
proposal will benefit pipeline safety, API and 
AOPL question the value of moving forward 
with this proposal, particularly in light of the 
significant expenditure of required costs and 
resources.”      
 
PHMSA is expected to continue working on 
the issue this year. The liquid pipeline IVP will 
likely be discussed at future public meetings 
convened by the agency.   
 
Upcoming Hearings and Events 
 
April 14 
Pipeline and Rail Safety: The House 
Transportation and Infrastructure Committee’s 
Railroads, Pipelines and Hazardous Materials 
Subcommittee will hold a hearing titled 
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“Oversight of the Ongoing Rail, Pipeline, and 
Hazmat Rulemakings”. 
 
Oil Exports: The House Foreign Affairs 
Committee’s Subcommittee on Terrorism, 
Nonproliferation, and Trade will hold a hearing 
on U.S. oil exports. 
 
Toxic Substances Control Act Legislation: 
The House Energy and Commerce 
Committee’s Environment and the Economy 
Subcommittee will hold a legislative hearing on 
“H.R. ____, the TSCA Modernization Act of 
2015”.     
 
April 16 
Energy Outlook: The Senate Energy and 
Natural Resources Committee will hold a 
hearing on the Energy Information 
Administration’s Annual Energy Outlook.   
 
April 22 
Pipeline Safety: The Pipeline and Hazardous 
Materials Safety Administration (PHMSA) will 
hold a Public Workshop on Pipeline Safety 
Management Systems.  
 
April 28 
Quadrennial Energy Review: The Senate 
Energy and Natural Resources Committee will 
hold a hearing on the Obama Administration’s 
Quadrennial Energy Review.   
 
June 15-16 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
 

DEFENSE 
 
Better Buying Power 3.0 Released 
 
Key Points: 
 The DOD issues the third iteration of the 

initiative designed to improve the efficiency of 
purchasing weapons and services by improving 
acquisition tradecraft. 

 Deputy Secretary of Defense ties the release to 
the Third Offset Strategy.  

 
On April 9, Deputy Secretary of Defense 
Robert Work and Undersecretary of Defense 
for Acquisition, Technology and Logistics 
Frank Kendall III released Implementation 
Guidance for Better Buying Power 3.0 (BPP 
3.0). In his remarks at the Pentagon, Work 
stated that “the original goal of BBP, which 
was to do more without more, remains our 
overriding focus…[b]ut BBP 3.0 really is 
animated by an urgent concern of ours, and 
that is what we see to be a steady erosion of 
our technological superiority that we have 
relied upon for so long in all of our defense 
strategies.” He stated that “[s]o whereas BBP 
1.0 and 2.0 focused on reforming our 
acquisition processes and making them more 
efficient, BBP 3.0 is primarily about providing 
dominant capabilities to the warfighter to try to 
maintain that technological overmatch that 
we’ve always enjoyed and, if anything, to try to 
extend it if at all possible.” 
 
In the cover memorandum, Kendall claimed 
that “[t]his iteration of Better Buying Power is 
the next step in our continuing effort to 
increase the productivity, efficiency, and 
effectiveness of the Department of Defense’s 
many acquisitions, technology, and logistics 
efforts.” Kendall noted that “[t]here is more 
continuity than change in BPP 3.0…[and] 
[c]ore initiatives focus on: ensuring that the 
programs we pursue are affordable, mandating 
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that our managers identify and pursue “should 
cost” savings opportunities, providing effective 
incentives to industry, emphasizing 
competition, reducing bureaucracy, improving 
our acquisition of contracted services, and 
building our professionalism.” He said that 
BBP 3.0 “is a stronger emphasis on innovation, 
technical excellence, and the quality of our 
products.”  
 
In the Implementation Guidance, the DOD 
stated that “[t]he theme that ties the content of 
BBP 3.0 together is an overriding concern that 
our technological superiority is at risk. Potential 
adversaries are challenging the U.S lead in 
conventional military capability in ways not 
seen since the Cold War.” The DOD stated 
that “[o]ur technological superiority is based on 
the effectiveness of our research and 
development efforts…[and] [t]hese efforts span 
science and technology, component 
development, early prototyping, full-scale 
development, and technology insertion into 
fielded products.” The DOD stated that “[t]he 
Department’s research and development 
efforts are conducted by government 
laboratories, non-profit research institutions, 
and defense companies both large and 
small…[and] [i]nnovation comes from all of 
these sources, but increasingly, it also comes 
from the commercial sector and from 
overseas.” The DOD stated that “[o]ur ability 
to utilize all of these sources of innovation and 
technology effectively rests on the 
professionalism of our work force…[and] [t]he 
BBP 3.0 initiatives are designed to improve the 
Department’s performance in all of these 
dimensions.” 
 
 
 
 
 

Unfunded Priorities List Submitted To 
Congress 
 
Key Points: 
 The Service Chiefs compile lists of funding they 

would like to have above the DOD’s $561 
billion request for FY 2016. 

 
In late March, Secretary of Defense Ashton 
Carter submitted the unfunded priorities lists 
the Service Chiefs had submitted to him for FY 
2016. He made clear that he was acting 
pursuant to a provision in the National 
Defense Authorization Act of FY 2013 and 
that he does “not endorse any of these 
additional priorities unless enacted funding 
exceeds the amount requested in the 
President’s Budget (PB) for 2016.” Carter 
noted that “[a]ny extra program inserted into 
our budget submission will come at the 
expense of other programs we deemed more 
important, with ripple effects across the rest of 
the budget.” Former Secretary of Defense 
Robert Gates had discontinued the unfunded 
priority list practice, but it was revived under 
his successors.  
 
Among the more notable items on the lists, the 
Army is requesting an additional $2.048 billion 
for training readiness, $2.219 billion for 
installation readiness, and $2.213 billion for 
modernization. The Navy requested an 
additional $1.150 billion for 12 F/A-18F Super 
Hornets and $1.04 billion for 9 F-35C Joint 
Strike Fighters. The Marine Corps asked for an 
additional $1.05 billion for 6 F-35B Joint Strike 
Fighters, and the Air Force requested $2.426 
billion for modernization.  
 
 
 
 
 

http://www.williamsandjensen.com/
http://news.usni.org/2015/03/31/document-u-s-military-fiscal-year-2016-unfunded-priorities-list?utm_source=USNI+News&utm_campaign=ef7fbab467-USNI_NEWS_DAILY&utm_medium=email&utm_term=0_0dd4a1450b-ef7fbab467-230884785&mc_cid=ef7fbab467&mc_eid=f313d41a68


Williams & Jensen – Washington Update April 10, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 13 of 22 

HASC Announces FY 2016 NDAA Markup 
Schedule 
 
Key Points: 
 The House Armed Services Committee plans 

on marking up the FY 2016 NDAA this 
month, which may allow the bill to be 
considered as early as next month. 

 
This week, the House Armed Services 
Committee released its schedule for marking up 
the FY 2016 “National Defense Authorization 
Act” (NDAA) and will report the bill out of 
Committee by the end of April.  
 
The Committee announced the following 
schedule: 
 April 22 

o Emerging Threats & 
Capabilities Subcommittee 
Markup  

o Readiness Subcommittee 
Markup  

 April 23 
o Tactical Air and Land Forces 

Subcommittee Markup  
o Military Personnel 

Subcommittee Markup  
o Seapower & Projection Forces 

Subcommittee Markup  
o Strategic Forces Subcommittee 

Markup  
 April 29 

o Full Committee Markup  
 
Carter Discusses Next Phase of Rebalance 
to Pacific 
 
Key Points: 
 The Secretary of Defense outlines the DOD’s 

progress and next steps in its part of the 
Administration refocusing on the western 
Pacific . 

 

On April 6, at the McCain Institute at Arizona 
State University, Secretary of Defense Ashton 
Carter highlighted the next phase of the 
Obama Administration’s planned rebalancing 
to the western Pacific before his trip to Japan 
and South Korea this week. Carter reiterated 
that “[a]fter ten years of war in Iraq and 
Afghanistan, the President decided to restore 
strategic balance across our foreign, economic, 
and military affairs to revitalize our engagement 
in the Asia-Pacific to ensure we did not lose 
ground in this dynamic and important region.” 
 
Carter said that “[f]irst, we will continue to 
invest in future capabilities that will be 
especially relevant to the Asia-Pacific’s complex 
and dynamic security environment… [and] 
[t]hese include high-end capabilities, such as a 
new, long-range stealth bomber and a new, 
long-range anti-ship cruise missile - just to 
name two and areas like rapid runway repair, 
which may seem mundane, but will help ensure 
that U.S. forces in the region can survive in a 
crisis.” Cater said that “[w]e’re also working on 
new weapons like a railgun, which uses 
electromagnetic forces rather than high 
explosives to fire rounds at much higher 
speeds, lower cost, and with greater 
effectiveness…[a]nd we’re developing new 
space, electronic warfare, and other advanced 
capabilities, including some surprising ones.” 
 
Carter said that “we are now fielding in 
numbers key capabilities we have developed 
over the past decade - capabilities that are 
suited for the Asia-Pacific now and for years to 
come.” He said that “[w]e’ve sent the latest 
Virginia-class submarine and the Navy’s P-8 
surveillance aircraft…[and] deploying our most 
advanced fighters in the region - the F-22 and 
the F-35 Joint Strike Fighter - as well as our 
long-range B-2 and B-52 bombers.” Carter 
stated that “given the region’s growing missile 
threat, we’re forward deploying two additional 
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Aegis missile defense-equipped ships…[and] 
also continue to push our most advanced 
technology to the Pacific, including, for 
example, our newest stealth destroyer, the 
Zumwalt.” He stated that “we’re finding new 
ways to use existing weapons systems…[and] 
[f]or example, we’ve adapted the Tomahawk 
missile, best known for use against fixed land-
based targets back in the 1991 Gulf War, so it 
can be used against moving targets in a 
maritime environment - which is something we 
think about a lot in the Asia-Pacific.” 
 
Carter stated that “we’re adapting our overall 
defense posture in the region to be 
geographically distributed, operationally 
resilient, and politically sustainable… [and] 
[t]here is no more concrete example than some 
of our construction underway around the Asia-
Pacific.” He said that “[f]or example, in Japan, 
Korea, and Guam, we’re in the middle of four 
of the largest military construction projects 
since the end of the Cold War.” Carter stated 
that “[e]verything I just discussed - the 
investments, the capabilities, and the posture - 
helps us with our fourth line of effort: which is 
reinforcing the partnerships and alliances that 
are the bedrock of everything we do in the 
Asia-Pacific.” He said that “[t]hat begins with 
constantly refreshing our long-standing 
alliances - as we have done since their origin 
back in the Cold War - to reflect the new 
strategic environment.”  
 
Carter said that “[w]hen I get to Japan later this 
week, we will be working to complete a new set 
of Guidelines on Defense Cooperation - which 
is the foundational guidance for this important 
alliance - to allow us to take our cooperation to 
a whole new level and into new areas like space 
and cyberspace.” He said that “[i]n Korea, I’ll 
be working with my counterpart to reinforce 
deterrence and improve capabilities on the 

Peninsula to counteract an increasingly 
dangerous and provocative North Korea.” 
 
Carter said that “[s]ome people would have you 
believe that China will displace America in the 
Asia-Pacific or that its economic growth will 
somehow squeeze out opportunities for young 
people like you…[b]ut I reject the zero-sum 
thinking that China’s gain is our loss because 
there is another scenario in which everyone 
wins and it is a continuation of the decades of 
peace and stability anchored by a strong 
American role, in which all Asia-Pacific 
countries continue to rise and prosper, 
including China.” He stated that “[t]hat said, 
we and many other countries are deeply 
concerned about some of the activities China is 
undertaking.” Carter stated that “[i]ts opaque 
defense budget its actions in cyberspace and its 
behavior in places like the South and East 
China Seas raise a number of serious 
questions…[and] [t]hese are concerns we raise 
with our Chinese counterparts on a regular 
basis.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
SGR Legislation Tops Agenda as Senate 
Nears Return 
 
Key Points: 

• Senate expected to act on House-passed SGR 
repeal legislation; unclear if any changes will be 
made to legislation. 

 
The Senate returns next week and is expected 
to quickly focus on the Medicare Access and 
CHIP Reauthorization Act of 2015 (H.R. 2). 
On March 26, the House approved the 
measure by a vote of 392-37, and leadership of 
both parties touted the bill as a major 
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bipartisan success. Senate Majority Leader 
Mitch McConnell’s (R-KY) office indicated 
that they expect a quick resolution on this bill, 
while key Democratic Members such as Senate 
Finance Committee Ranking Member Ron 
Wyden (D-OR) have indicated support for the 
bill, while still pushing for possible votes on 
amendments to the package. Both McConnell 
and Senate Minority Leader Harry Reid (D-
NV) indicated that they believe this package 
has broad support in the Senate, despite 
concerns from some members on both sides of 
the aisle about various aspects of the bill. Some 
Senators have urged for more of the overall 
cost of the bill to be offset. Other Members 
have pressed for adjustments to some of the 
offsets that were included in the legislation, and 
lengthening the extension of the Children’s 
Health Insurance Program (CHIP) from two to 
four years.  
 
There are several reasons to expect that 
changes will not be made to the House-passed 
bill. First, there will not be much time to vote 
on changes, or to send the bill back to the 
House. The Centers for Medicare and Medicaid 
Services (CMS) said that they could delay the 
cuts scheduled to take effect on April 1 for two 
weeks, which means that legislation would need 
to be signed into law in the coming days before 
the cuts start impacting providers and patients. 
There has also been a strong push from major 
provider groups not to consider any changes, 
which they argue could endanger a carefully 
negotiated bipartisan compromise that 
achieved nearly 400 votes in the House.  
 
The legislation permanently repeals the 
Medicare Sustainable Growth Rate (SGR) 
formula, which Congress has temporarily 
patched 17 times since 2003, to prevent steep 
cuts to Medicare physician reimbursements. 
The bill replaces the SGR with a five year 
period of positive payment updates before 

transitioning to a Merit-Based Incentive 
Payment System (MIPS) beginning in 2019. 
The new system will measure quality of care, 
resource use, and other factors to determine 
payment incentives and penalties. The 
legislation calls for input from physician 
specialty societies and other stakeholders on 
appropriate measures for quality and resource 
use.  
 
Prior to the recess, the Administration released 
a Statement of Administration Policy (SAP) 
supporting the legislation, because it would 
“reform the flawed Medicare physician 
payment system to incentivize quality and 
value,” and includes other reforms to help slow 
the growth of healthcare costs, and would 
“extend other important programs such as 
health care coverage for children [CHIP].”  
 
Upcoming Hearings and Meetings 
 
April 14 
Medicare Audit and Appeals Issues: The 
Senate Finance Committee will hold a hearing 
titled “Creating a More Efficient and Level 
Playing Field: Audit and Appeals Issues in 
Medicare.” 
 
Innovation Act: The House Judiciary 
Committee (Chairman Goodlatte, R-Va.) 
hearing on the Innovation Act (H.R.9). 
 
Ways & Means Health Subcommittee 
Organizational Meeting: The Health 
Subcommittee of House Ways and Means 
Committee will hold a meeting to organize and 
adopt subcommittee rules for the 114th 
Congress. 
 
ACA Mandates: The House Ways & Means 
Health subcommittee will hold a hearing on the 
individual and employer mandates and 
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associated penalties in the president’s health 
care law. 
 
Health Care Law and Workplace Issues: 
The Health, Employment, Labor and Pensions 
Subcommittee of House Education and the 
Workforce Committee will hold a hearing titled 
“Five Years of Broken Promises: How the 
President's Health Care Law Is Affecting 
America's Workplaces.” 
 
April 15 
The IRS & the ACA: The Senate Homeland 
Security and Governmental Affairs Committee 
will hold a hearing entitled “IRS Challenges in 
Implementing the Affordable Care Act.” 
 
Ebola Funding: The House Appropriations 
Subcommittee on Labor, Health and Human 
Services, Education and Related Agencies will 
have a hearing on the budget for Ebola. 
 
Tropical Disease Threat Issues: The Africa, 
Global Health, Global Human Rights and 
International Organizations Subcommittee of 
the House Foreign Affairs Committee will hold 
a hearing titled "The Continuing Threat of 
Neglected Tropical Diseases." 
 
April 16 
Medicare Post-Acute Care Issues: The 
Health Subcommittee of the House Energy and 
Commerce Committee will hold a hearing titled 
"Medicare Post-Acute Care Delivery and 
Options to Improve It." 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
 
 
 

TRANSPORTATION AND 
INFRASTRUCTURE  
 
HTF May Not Be Insolvent Until This 
Summer 
 
Key Points: 
 The Secretary of Transportation stated that the 

DOT may be able to pay out reimbursements 
past May 31. 

 
This week, Secretary of Transportation 
Anthony Foxx remarked that the Department 
of Transportation (DOT) is projecting that the 
Highway Trust Fund (HTF) will be able to 
reimburse states for highway and transit 
projects well into June or July based on current 
receipts and cash balances in the HTF. Foxx 
also signaled his openness to a short-term 
patch for the HTF even though his preference 
is that Congress enact a longer term package. 
Currently, Members of Congress are discussing 
a potential short-term patch for highway and 
transit funding as it appears unlikely that a 
long-term surface transportation 
reauthorization will be enacted before the 
current extension expires. The current 
extension of the authorities and revenue 
provisions of the “Moving Ahead for Progress 
in the 21st Century Act” (MAP-21) (P.L. 112-
141) expire on May 31, meaning that Congress 
will need to enact legislation to avert a gap in 
funding. 
 
GROW AMERICA 2.0 Released 
 
Key Points: 
 The Administration releases an updated 

version of its surface transportation 
reauthorization, reflecting the increased funding 
detailed in its FY 2016 budget request. 

 Each mode of transportation would see 
dramatic increases above current funding if the 
package were to be enacted. 
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Almost one year after the Department of 
Transportation (DOT) submitted the 
“Generating Renewal, Opportunity, and Work 
with Accelerated Mobility, Efficiency, and 
Rebuilding of Infrastructure and Communities 
throughout America Act” (GROW AMERICA 
Act) to Congress, on March 31, the DOT  
submitted a revised version and detailed 
summary of the bill so that it tracks with the 
Administration’s FY 2016 budget request, 
which dramatically expanded the scope of the 
package in terms of funding. The revised bill is 
a six-year $478 billion package as compared to 
last year’s four-year $302 billion bill. Referred 
to as GROW AMERICA Act 2.0, the revised 
package includes increased funding for surface 
transportation programs as compared to 
current funding levels and last year’s original 
GROW AMERICA Act, a full rail 
reauthorization, and increased and new 
discretionary grant programs. With respect to 
programmatic changes, this year’s bill is 
virtually the same as last year’s except for the 
establishment of a new Assistant Secretary for 
Innovative Finance, the creation of a Very 
Small Starts Program, and provisions related to 
tire and automobile recalls.  
 
Like last year’s bill, the package does not 
include pay-fors. However, in its FY 2016 
budget request, the Obama Administration 
stated that “[b]ecause rebuilding our 
transportation infrastructure is an urgent need, 
the Budget uses the Highway Trust Fund 
(HTF) revenue anticipated under current law in 
combination with revenues available from 
eliminating loopholes and rationalizing 
corporate tax rates to fully offset the cost of 
the GROW AMERICA Act.” The 
Administration explained that “[b]y reinvesting 
the transition revenue from pro-growth 
business tax reform, the President’s plan will 
ensure the health of the HTF for another six 
years—two years beyond the 2015 Budget 

proposal—and invest in a range of activities to 
spur and sustain long-term growth.” And, like 
last year’s bill, the package does not entirely 
spell out the establishment of the 
Transportation Trust Fund, a new mandatory 
source of funding that would provide 
appropriations for not only highway and transit 
programs, but also intercity rail, and other 
surface transportation programs. And, like last 
year’s bill, the package does not entirely spell 
out the establishment of the Transportation 
Trust Fund, a new mandatory source of 
funding that would provide appropriations for 
not only highway and transit programs, but also 
intercity rail, and other surface transportation 
programs. 
 
It is important to note that the Congress has 
rejected prior efforts of the Obama 
Administration to create a Transportation 
Trust Fund because it would transform 
transportation programs from the classification 
of “discretionary” spending subject to annual 
appropriations and or obligation limitations to 
“mandatory” spending that would be beyond 
the reach of the annual budget process.  While 
this change to mandatory spending would be 
preferred from a transportation advocacy point 
of view, fiscally conservative Members of 
Congress are likely to be very reluctant to 
create a new mandatory spending program 
when they are wrestling with managing (and 
proposing reductions to) the automatic 
spending increases associated with existing 
mandatory programs like Medicaid, Medicare 
and Social Security. 
 
Multi-Modal Discretionary Grant Funding 
 
The GROW AMERICA Act would authorize 
TIGER Grants for the first time for FYs 2016 
through 2021.  Since the 2009 Stimulus bill, 
TIGER has been a creature of the annual 
appropriations process and has not been an 
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authorized project. This TIGER Grant 
proposal “would continue the successful 
criteria of the TIGER Grants in fiscal years 
2009-2014 and would ensure an equitable 
geographic distribution of funds and an 
appropriate balance in addressing the needs of 
urban and rural communities” and would make 
the program permanent for the duration of the 
bill and authorize $1.25 billion for each of the 
six years covered by the package. 
 
Additionally, the new package would create a 
new “competitive grant program called Fixing 
and Accelerating Surface Transportation 
(FAST).” This program would distribute $1 
billion a year in funds. The DOT stated that 
“[m]odeled after the Department of 
Education’s Race to the Top program, this 
program would award funding to a State, Tribe 
or Metropolitan Planning Organization (MPO) 
to incentivize the adoption of bold, innovative 
strategies and best practices in transportation 
that would have long-term impact on all 
projects across the transportation 
programs…[and] [a]pplicants would have to 
demonstrate a strong collaboration with all 
levels of government within their jurisdiction to 
be successful.”  
 
Transit Funding 
 
The GROW AMERICA would significantly 
increase funding for formula transit programs 
to: 
 $13,914,400,000 in fiscal year 2016  
 $14,140,000,000 in fiscal year 2017 
 $14,372,000,000 in fiscal year 2018 
 $14,610,000,000 in fiscal year 2019 
 $14,902,200,000 in fiscal year 2020 
 $15,200,244,000 in fiscal year 2021 

 
 
 

Federal-aid Highway Funding 
 
The GROW AMERICA Act would authorize 
obligation limits for “Federal-aid highway and 
highway safety construction programs” as 
follows: 
 $50,068,248,000 for fiscal year 2016 
 $50,705,248,000 for fiscal year 2017 
 $51,263,248,000 for fiscal year 2018 
 $51,876,248,000 for fiscal year 2019 
 $52,485,293,000 for fiscal year 2020 
 $53,169,199,000 for fiscal year 2021 

 
Rail for America Act 
 
The GROW AMERICA Act includes a rail 
reauthorization title, the “Rail for America Act” 
that groups funding under two new programs.  
First, the new Rail Account of the 
Transportation Trust Fund funds the new 
“Current Passenger Rail Services Program as 
follows: 
 $2,450,000,000 for fiscal year 2016 
 $2,400,000,000 for fiscal year 2017 
 $2,350,000,000 for fiscal year 2018 
 $2,300,000,000 for fiscal year 2019 
 $2,300,000,000 for fiscal year 2020 
 $2,300,000,000 for fiscal year 2021 

 
The new “Rail Service Improvement Program” 
would receive: 
 $2,325,000,000 for fiscal year 2016 
 $2,405,000,000 for fiscal year 2017 
 $2,370,000,000 for fiscal year 2018 
 $2,450,000,000 for fiscal year 2019 
 $2,450,000,000 for fiscal year 2020 
 $2,450,000,000 for fiscal year 2021 

 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
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TECHNOLOGY 
 
House Set To Hold Cyber Week in April; 
Senate May Take Up CISA In April 
 
Key Points: 
 The House may take up three cybersecurity 

bills the week of April 21, and the Senate 
may take up CISA the same week. 

 
This week, House Majority Leader Kevin 
McCarthy (R-CA) sent a memorandum to 
Republican Members indicating that the House 
will likely take up information sharing and data 
breach bills the week of April 21. In the 
memorandum, McCarthy stated that “several 
committees are working on legislation to secure 
cyber networks and prevent data breaches… 
[that] will facilitate greater information-sharing 
about cyber-threat information between the 
private sector and government while protecting 
civil liberties and promoting best practices.” He 
stated that “[t]hese reforms are critical to 
protecting our national computer networks and 
ensuring that America can meet the growing 
cyber challenges that are likely to arise in the 
coming years.” McCarthy did not indicate 
which bills would be brought to the floor, but, 
before the current recess, the House 
Intelligence Committee marked up and 
reported out the “Protecting Cyber Networks 
Act” (H.R. 1560) and the House Energy and 
Commerce Committee’s Commerce, 
Manufacturing, and Trade Subcommittee 
marked up and reported out the “Data Security 
and Breach Notification Act of 2015.” The 
House Homeland Security Committee 
Chairman Michael McCaul (R-TX) has 
circulated a discussion draft of his information 
sharing bill, the “National Cybersecurity 
Protection Advancement Act of 2015” that the 
Committee may mark up and report out next 
week. 
 

The Senate may also take up the “Cybersecurity 
Information Sharing Act of 2015” (CISA) (S. 
754) towards the end of April, possibly the 
same week as the House’s cyber week. 
Additionally, the Committee has set the goal of 
having an information sharing bill enacted by 
Memorial Day, but key Foreign Intelligence 
Surveillance Act authorities expire on June 1, 
including the PATRIOT Act provision that the 
National Security Agency (NSA) has used to 
engage in the bulk collection of telephony 
metadata. It is possible that opponents of the 
NSA’s activities may use the occasion of CISA 
being on the Senate floor to offer amendments 
that result in the bill stalling or to block the bill 
as some see it as another means by which the 
government could collect more data on people 
in the United States.  
 
Carper and Blunt Circulate Data Security 
and Breach Notification Draft Bill 
 
Key Points: 
 A draft bill is circulated that is an update to a 

2014 bill. 
 This bill would not provide a role for state 

attorneys general and would not have a defined 
period within which breached entities would 
need to notify affected consumers. 

 
Senators Tom Carper (D-DE) and Roy Blunt 
(R-MO) have begun circulating a discussion 
draft of the “Data Security Act of 2015,” an 
update to their data security and breach 
notification bill from the last Congress. The bill 
would preempt state laws and create one 
national standard for data security and breach 
notification. It does not allow state attorneys 
general to play a role in enforcement like the 
Administration’s bill or the “Data Security and 
Breach Notification Act of 2015,” the bill 
crafted by Representatives Marsha Blackburn 
(R-TN) and Peter Welch (D-VT). Additionally, 
the Carper-Blunt bill would make the Federal 

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update April 10, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 20 of 22 

Trade Commission (FTC) one of a number of 
regulators with many of the financial services 
regulators and the Department of Health and 
Human Services continuing to enforce their 
current the data security and notification 
standards under Gramm-Leach-Bliley and 
HIPAA respectively. The FTC would receive 
expanded authority to regulate entities not 
normally subject to FTC jurisdiction (e.g. 
telecommunications carriers and domestic and 
foreign airlines) and could levy civil fines of up 
to $5 million per violation. As this is a 
discussion draft, it is not clear when Senators 
Carper or Blunt will introduce the bill or its 
chances for enactment with respect to the bill 
that Senate Commerce Committee, Science, 
and Transportation Committee Chairman John 
Thune (R-SD) is said to be working on.  
  
In general, covered entities must “develop, 
implement, maintain, and enforce a 
comprehensive information security program 
that is written in one or more accessible parts 
and contains administrative, technical, and 
physical safeguards that are reasonably 
designed to achieve” the following objectives:  

(A) ensure the security and 
confidentiality of sensitive account 
information and sensitive personal 
information; 
(B) protect against any anticipated 
threats or hazards to the security or 
integrity of such information; and 
(C) protect against unauthorized access 
to, or use of, such information that 
could result in harm to the individuals 
to whom such information relates.” 

  
In terms of notification requirements, “[i]f a 
covered entity determines that a breach of data 
security has or may have occurred involving 
sensitive account information or sensitive 
personal information that is maintained, 
communicated, or otherwise handled by, or on 

behalf of, the covered entity, the covered entity 
shall conduct an investigation to— 

(A) assess the nature and scope of the 
incident; 
(B) identify any sensitive account 
information or sensitive personal 
information that may have been 
involved in the incident; 
(C) determine if the sensitive account 
information or sensitive personal 
information has been acquired without 
authorization; and 
(D) take reasonable measures to restore 
the security and confidentiality of the 
systems compromised in the breach.” 

  
Moreover, if a “covered entity 
determines…that the unauthorized acquisition 
of sensitive account information or sensitive 
personal information involved in a breach of 
data security is reasonably likely to cause 
substantial harm to the consumers to whom 
the information relates, the covered entity, or a 
third party acting on behalf of the covered 
entity, shall notify” a range of entities including 
the affected consumer, law enforcement 
officials, and the agency that regulates data 
security and notification standards. However, 
unlike most other bills, this package does not 
include a 30 or 45-day requirement for 
notification. 
  
A number of entities can comply with the bill 
by meeting their current regulatory and 
statutory requirements. Financial institutions 
that “comply with the [data security and 
notification] requirements of section 501(b) of 
the Gramm-Leach-Bliley Act” shall be 
considered to be in compliance with the new 
data security standards. Additionally, “if the 
entity is a covered entity for purposes of the 
regulations promulgated under section 264(c) 
of the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA),” then to 

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update April 10, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 21 of 22 

the extent such healthcare entities are in 
compliance with HIPAA regulations, they are 
exempt from the requirements of the Carper-
Blunt discussion draft. 
  
Like most other data breach bills, the FTC 
would be given primary authority for enforcing 
the data security and breach notification 
requirements. Yet, the FTC would not receive 
rulemaking authority to promulgate a new 
definition of what constitutes sensitive personal 
information as the Administration’s data breach 
bill would. However, the current regulator of 
many “covered entities” would enforce the 
requirements of bill (e.g. the Securities and 
Exchange Commission would oversee any 
broker or dealer.) The FTC would use its 
powers to punish unfair and deceptive 
practices. The FTC’s authority to regulate 
entities would be expanded to include common 
carriers, cable operators, satellite operators, 
telecommunications carriers, and domestic and 
foreign air carriers.  
  
For noncompliance in maintaining proper data 
security protocols and for notification in the 
event of breach “reasonably likely to cause 
substantial harm to the consumers,” the FTC 
would be able to levy civil fines under its 
current authority. For failure to maintain data 
security, an entity could be fined $11,000 per 
day of noncompliance with a maximum fine of 
$5 million. For failure to properly notify 
affected consumers, the FTC could seek fines 
of $11,000 per violation (i.e. each consumer not 
properly notified) with a maximum of $5 
million per violation. 
  
NIST Releases Guidance on CUI 
 
Key Points: 
 Final guidance on how non-federal entities 

should protect the confidentiality of federal 

controlled unclassified information is released 
for comment. 

 NARA may release a CUI rule this year. 
 
On April 3, the National Institute of Standards 
and Technology (NIST) released for comment 
draft final guidance (NIST Special Publication 
800-171) regarding the protection of the 
confidentiality of federal Controlled 
Unclassified Information (CUI) stored by 
nonfederal entities. NIST released draft 
guidance in November 2014 and the guidance 
contains some significant revisions. However, 
the guidance is not binding on federal agencies 
or federal contractors, but NIST is 
recommending that federal agencies use the 
guidance to protect the confidentiality of CUI. 
Yet, the guidance will not be used to determine 
compliance with federal CUI policies. Rather, 
NIST noted that the attached guidance, when 
finalized, may be referenced in contracts with 
federal contractors. Additionally, NIST stated 
that National Archives and Records 
Administration (NARA), the federal entity 
identified as the lead agency in implementing a 
2010 Executive Order on CUI, will release a 
CUI rule this year and a Federal Acquisition 
Regulation (FAR) clause next year that will 
apply to contractors.  Comments may be 
submitted on the draft final guidance by May 
12, 2015.  
  
NIST explained that “[o]nly information that 
requires safeguarding or dissemination controls 
pursuant to federal law, regulation, or 
governmentwide policy may be designated as 
CUI.” NIST stated that the guidance “is 
intended for use by federal agencies when 
agencies are providing CUI to nonfederal 
organizations (or when CUI is developed by 
those organizations for federal agencies) for 
purposes unrelated to information 
processing—that is, the nonfederal 
organizations are not operating their 
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information systems to process agency data, 
including CUI, on behalf of the agency but 
rather for other purposes (e.g., when designing 
or producing an aircraft, performing a study, or 
conducting background investigations for 
security clearances).” NIST “is requesting 
comments on the second and final draft of a 
guidance document for federal agencies on 
protecting the confidentiality of sensitive 
federal information when such information 
resides in nonfederal information systems and 
organizations…[and] [t]his draft contains 
significant changes from the original draft, 
which was issued in November 2014.” NIST 
stated that NARA plans on releasing a CUI rule 
in 2015 and a “Federal Acquisition Regulation 
(FAR) clause that will apply the requirements 
of the federal CUI rule and NIST Special 
Publication 800-171 to contractors.” NIST 
stated that “[u]ntil the formal process of 
establishing such a single FAR clause takes 
place, the CUI requirements in NIST Special 
Publication 800-171 may be referenced in 
federal contracts consistent with federal law 
and regulatory requirements.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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